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THIS AGREEMENT 13 made on the

day of 2010

BETWEEN

1.

AND

The Government of Ghana acting through the Ministry of Finance & Economic
Planning having its office at the main Ministries Area of  Accra, of P.O. Box MB 40,
Ministries, Acera, Ghana (the “Government”) of the one part;

STX ENGINEERING AND CONSTRUCTION GHANA LIMITED, a private
company limited by shares incorporated and registered in the Republic of Ghana whose
principal place of business is at 40 Patrice Lumwmba Road, Accra Ghana (the
“Supplier ” or STX) of the cther part.

WHEREAS:

A.

The Government has signed a joint venture agreement dated December 9, 2009 with

STX for the development of a total of 200,000 housing units in Ghana (the “Ghana
Housing Project™).

The Government has also signed an off-taker agreement dated December 9, 2009 with
STX to acquire 90,000 housing units under the Ghana Housing Project.

The Government has decided to assign 30,000 housing units out of its agreed off-take

to the securities agencies, being the Ghana Police Service and the Armed Forces (the
“Security Services Housing Project”).

The STX Business Group is providing financing for the Security Services Housing
Project through STX Engineering and Construction Ghana Limited on the basis of a
supplier’s credit arrangement under the terms and conditions of this Agreement.

NOW THEREFORE, IT IS AGREED as follows:
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Definitions and Interpretation

Definitions
In this Agreement the following definitions apply.

Applicable Laws" means any statute, law, regulation, ordinance, rule, judgement,
order, decree, bye-law, approval, directive, guideline, policy, requirement or other
governmental regulation or restriction or any similar form of decision of or
determination by, or any nterpretation or administration having the force of law of any
of the foregoing, by any Government authority, court or other judicial or adminisirative

body having jurisdiction over the matter in question, whether in effect as of the date of
Agreement or thereafter;
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“Applicable Permits" means any and all permissions, clearances, licenses,
authorisations, consents, sanctions, no-objections, approvals of or from any
Govermnment authority required in connection with the execution of the Project;

"Business Day" means a day (other than a Saturday or Sunday) on which commercial
banks generally are open for business in Accra;

“Contractor Equipment” means equipments, materials and inputs imported by the
EPC Contractor for the purpose of the Project;

“Disbursement Date” means the date on which a disbursement of the Facility is made
or is proposed to be made;

“EPC Contract” means the engineering, procurcment and constiuction contract made
and to be entered into between the Government and EPC Contractor for the executlon
of the Project on the basis of the Tum-Key FIDIC Silver Book Format;

“EPC Contractor” means STX;

“EPC Contract Amount® means the contract amount of USD1,300,000,000.00 as
stipulated in the EPC Contract;

“EPC Payment Obligations” means the payment obligation of the Government under
the terms of the EPC Contract;

“Event of Default” means any one of the events described as such in Clause 13;

“Facility® means the supplier’s credit facility of USD1,525,443,468.00 to be made
available to the Government under the terms of this Agreement;

“Facility Period” means the period starting on the date of this Agreement and ending
on the date on which the Supplier notifies the Government in writing that all the
Qutstanding are irrevocably and unconditionally discharged in full;

“Final Repayment Date” means the date that is 20 years after the first Disbursement
Date;

“Financing Documents” means this Agreement, the EPC Contract and any other
document designated as such by the Supplier;

“Interest Period” means each period determined in accordance with Clause 6 for the
purpose of calculating interest on any disbursements or on overdue amounts,

“Material Adverse Effect” means a material adverse effect on the ability of the
Government to comply with its obligations under the Fmancing Documents;

“Milestone Report” means a report issued under the EPC Contract certifying that the
EPC Contractor has completed an agreed milestone of the Project in accordance with its
obligations under the EPC Contract;

“Outstandings” means at any given time the aggregate of (a) the disbursements; and (b
= P =2 =
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as references to that Financing Document or that other document, as amended,
varied, novated or supplemented from time to time;

{d) references to any statute or statutory provision include any statute or statutory
provision which amends, extends, consolidates or replaces the same, or which
has been amended, extended, consolidated ov replaced by the same, and shall

include any orders, regulations, mstruments or other subordinate legislation
made under the relevant statute;

(e) references to law include any legislation, any comumon or customary law,
constitution, decree, judgment, order, ordinance, treaty or other legislative
measure and any present or future directive, request, requirement, guidance or
guideline (in each case, whether or not having the force of law but, if not having
the force of law, compliance with which is in accordance with the general
practice of persovs to whom the dircetive, request, requirement, guidance or
guideline is addressed);

3] references to assets shall include revenues and property and the right to

revenues and property and rights of every kind, present, future and contingent
and whether tangible or intangible (including uncalled share capital);

(2) the words including and in particular shall be construed as being by way of

illustration or emphasis only and shall not be constroed as, nor shall they take
effect as, limiting the generality of any preceding words;

(h) the words other and otherwise shall not be construed as being limited by the
context in which they appear or the words that precede them,

(1) references to a person shall be construed as meluding references to an individual,
firm, partnership, joint venture, company, corporation, body corporate,
unincorporated body of persons or any state or any agency of a state;

) references to any Party or any other person shall be construed so as to include
that Party or person's permitted assigns, transferees and successors in title;

(k)  unless otherwise specified, where there is a reference in this Agreement to any
amount, limit or threshold specified in USD, in ascertaining whether or not that
amount, limit or threshold has been attained, broken or achieved, as the case
may be, a USD amount shall be counted on the basis of the equivalent in

Dollars of that amount using the applicable inter-bank exchange rate for the date
on which such amount is to be ascertained; and

3] a reference to anv bank account shall be construed as a reference to that account

as 1t may be redesignated, renumbered, renamed or replaced and any sub-
account thereof from time to tume.

3 Project Financing

3.1 The Supplier hereby agrees to make available to the Government a supplier’s credit

facility of an aggregate amount not exceeding USD1,525,443,468.00 for the execution
of the Project in accordance with the EPC Contract.

Y
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The entire proceeds of the Facility shall be applied by the Government for the sole
purpose of financing the Project through payments of the EPC Contract Amount and for
the discharge of all pavment obligations under the terms of this Agreement.

4 Conditions Precedent to Disbursement

41  Notwithstanding any other term of this Agreement, the Supplier shall not be under any

obligation to make the Facility available to the Government unless the Supplier has

received all the documents and evidence listed in Schedule 1 (Conditions precedent)
(each in form and content satisfactory to the Supplier ).

Each disbursement under this Agreement is subject to the following conditions:

(a}) All the conditions precedent to first drawdown have been salistied, which
conditions shall remain true, accurate and valid with reference to the facts and
circumstances at the time of such drawdown;

(b} All the interests, fees and charges due and payable under this Agreement have
been fully paid by the Government;

{c} No Event of Default has occurred and is continuing nor would an Event of
Default result from the making of such disbursement; and

(d)  All the representations and warranties made or given by the Government herein
remain true and accurate in all material respects on and as of the date the

disbursement is to be made with reference to the facts and circumstances then
subsisting,

5 Bisbursement

2.1 Disbursement Procedure

Subject to the satisfaction of all relevant Conditions Precedent, disbursements under the
Facility shall be made in accordance with the EPC Payment Obligations and on each
Digbursement Date the Supplier shall send a notice (the “EPC Contractor

Disbursement Request™) to the Project Consultant providing the following
information;

(a) A Milestone Report; and
(b) Amount of the Facility to be disbursed.

The Project Consultant shall verify and certify the Milestone Report in accordance with
the terms of the EPC Contract and send the EPC Contractor Disbursement Request to
the Government.

5.1.2 The Govemment shall within 7 Business Days of receiving the EPC Contractor

Disbursement Reguest, issue a disbursement notice of the relevant amount certified

/
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under the EPC Contractor Disbursement Request to the Supplier with a copy to the
Project Consultant.

The Facility shall be disbursed by the Supplier upon receipt of the disbursement notice
from the Government.

Conditions to each disbursement

The obligation of the Supplier to disburse any funds under the Facility is subject to the
condition that on each Disbursement Date:

(a) the representations and warranties in Clause 11 to be repeated on those dates are
correct and will be correct immediately after the Advance 18 made;

(h)  no Event of Default or Potential Event of Default has occuired and is continuing
or would occur on the muking of the dishursement;

(¢)  the obligations of cach party under each Financing Document is vahd and

binding obligations of that party and those obligations are not void, illegal or
unenforceable; and

{(d) none of the parties to any Financing Document has repudiated any of its
obligations under the relevant Financing Document and no Financing Document
has been terminated (and no event has occurred which gives either party to the
Financing Document the right to terminate the Financing Document) and no
force majeure event has occurred in respect of the Financing Document.

Interest

Interest Rate

Interest shall accrue on each disbursement for each Interest Period at the rate 2.0% per
annum.

The duration of each Interest Period shall be six months, provided that:

(a) the first Interest Period relating to a disbursement will commence on the
Disbursement Date of that disbursement;

(b}  the first Interest Period relating to a disbursement made during an existing
Interest Period shall expire at the end of the then current Interest Period and that
disbursement shall be consolidated with the balance of the Facility; and

{c) cach subsequent Interest Period relating to the Facility will commence on the
expiry of the previous Interest Period.

If an Interest Period would otherwise end on a day which i1s not a Business Day, that
Interest Period shall instead end on the next Business Day in the same calendar month
(if there 1s one) or the preceding Business Day (if there is not).

If an Interest Period begins on the last Business Dey in a calendar month or on a
Business Dayv for which there is no numerically corresponding day in the calendar

month in which that Interest Period is to end, it shall end on the last Business Day 1n
that later calendar month.

6.1.4 If an Interest Period would otherwise extend bevond the first Repayment Date or the

)
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Fmal Repayment Date (as applicable), it shall be shortened so that it ends on the first
Repayment Date or Final Repayment Date (as applicable).

6.2 Defaunlt interest

6.2.1 1f the Government fails to pay any amount pavable under any Financing Document on
the due date, it shall pay default interest on the overdue amount from the due date to the
date of actual payment calculated at the rate per annum being the aggregate of (a) 1 per
cent, per annum and (a) the Interest Rate.

6.2.2

So long as the overdue amount remains unpaid, the default interest rate shall be
recalculated in accordance with the provisions of this Clause 6.2 on the last day of each

such Interest Pertod and anv unpaid interest shall be compounded at the end of each
Interest Period,

6.3 Calculation and payment of interest
6.3.1 Interest due from the Government under this Agreement shall:
(a) accrue from day to day at the rate calculated under this Clause 6;

(b except as otherwise provided in this Agreement be paid by the Government to
the Supplier in arrear on each Repayment Date ;

(c) be calculated on the basis of the actual number of days elapsed and a 360 day
year; and

(d)  bepayable both before and after judgment.
7 Repayment, Prepayment and Cancellation

7.1 Repayment

7.1.1 The Government shall repay the Facility on each Repayment Date in accordance with

the Repayment Schedule.

On or by the Final Repayment Date, the Government shall pay or procure the payment
to the Supplier of the Outstanding.

7.2 Prepayvment

7.2.1 The Government may, by giving the Supplier not less than 30 days' prior notice, prepay
the whole or part (but if in part, n a mintmum amount of $1,000,000 and an mtegral
multiple of §500,000) of the Facility on a Repayment Date.

7.2.2  Any notice of prepayment shall be wrrevocable, shall specify the date on which the
prepavinent is to be made and the amount of the prepayment, and shall oblige the
Government to make that prepayment

723

Any prepayment shall be made together with acerued interest on the amount prepaid
and shall be applied against the unpaid Repayment Instalments in inverse order of

g P
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7.3

9.3

9.4

9.5

9.6

9.7

maturity.

Limitation

The Government may not repay or prepay all or any part of the Factlity except as
expressly provided in this Agreement.

Moratorium

There shall be a five-year moratorium from the date of the first drawdown of the

Facility during which there shall be no principal repayments. Interest shall however
accrue and be pavable during the moratormum period.

Currency of Pavments

All payments to be made to the Supplier under this Agreement shall be in USD.
Business Days
If a payment under this Agreement is due on a day, which is not a Business Day, the

due date for that payment shall instead be the next Business Day in the same calendar
month (if there is one) or the preceding Business Day (if there is not).

Accounts as evidence

The Supplier shall maintain records of payments under this Agreement ~ which shall,
as between the Parties, be prima facie evidence of the amounts from time to time

advanced by, owing to the Supplier under this Agreement except in the case of any
manifest error.

Application of payments

On each Repayment Date, the Supplier shall apply repayments amounts received from
the Government as follows

(a) first, in or towards payment of any unpaid costs and expenses of the Supplier
under the Financing Documents;

(b} second, in or towards payment of any accroed interest due but unpaid under this
Agreement;

(c) third, in or towards payment of any principal due but unpaid under this
Agreement; and

(d)  fourth, in or towards payment pro rata of any other sum due but unpaid under
the Financing Documents.

Set-off and counterclaim

All pavments made to the Supplier under this Agreement shall be made  without

. o
i) s
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9.8

9.8.1

set-off or counterclaim.

Tax Gross-up

All sums payable to the Supplier pursuant to or in cormection with any Financing
Document shall be paid in full free and clear of all deductions or withholdings
whatsoever except only as may be required by law,

9.8.1 Ifthe Government is required to make any deduction or withholdings on account of Tax,

10

11

the sum payable by the Government in respect of which such deduction or withholding
is required to be made shall be increased to the extent necessary to ensure that, after the
making of the required deduction or withholding, the Supplier receives and retains
{(free from any Hability in respect of any such deduction or withholding) a net sum

equal to the sum which it would have received and so retained had no such deduction or
withholdmg been made or required to be made.

Security

The Facility shall be secured by an irrevocable and unconditional sovereign guarantee
issued by the Government.

Representations and Warranties

The Government hereby represents and warrants for the benefit of Supplier that:

(a) Power and authority: it has power to execute, deliver and perform its
obligations under the Financing Documents and to carry out the fransactions
contemplated by those documents and all necessary action, including relevant
approvals of Ghana’s Parliament and/or any other statutory body has been or
will be taken to authorise the execution, delivery and performance of the same;

(b Binding obligations: the obligations of the Government under the Financing
Documents constitute its legal, valid, binding and enforceable obligations;

(c) Contraventions: the execution, delivery and performance by the Government
of the Financing Documents do not:

{1 contravene any applicable law or regulation or any judgment, order or
decree of any court having jurisdiction over it;

(1)  conflict with, or result in any breach of any of the terms of, or constitute

a default under, any agreement or other instrument to which it is a party ;
ot

(11}  contravene or conflict with its constitutional dacuments;

{d}  No Default: no Default or Potential Default is continuing or will accur as a
result of the making of any Advance;

(e) Information: all mformation furnished by the Government or any person on its
behalf to the Supplier in connection with the Financing Documents or relating
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11.2

12

121

(d)

(e)

4]

(g)

to the Government, was true and complete in all material respects when
provided and there is no other fact or circumstance relating to the Government's
affairs which has not been disclosed to the Supplier which non-disclosure
renders any of that information misleading, and all expressions of expectation,
intention, belief and opinion contained in any of that information were honestly
made on reasonable grounds after due and careful consideration;

IMF and World Bank: the Facility does not breach or conflict with any rules,
regulations, directives, requirements or conditions of the International Monetary

Fund and the World Bank in respect of any facility or program to which the
Government 13 participating or is a party to ;

Pari passu ranking: its obligations under the Financing Documents rark at
lcast pari passu with all its other present and fiature unsecured and
vaswaordinated Indebtednoss except for any obligations whickh are mandatonly
preferred by faw;

No immunity: in any proceedings taken in Ghana or elsewhere m relation to
any Financing Document, it will not be entitled to claim for itself or any of its

assets ( save diplomatic, consular and military assets) immunity from sui,
execution, attachment or other legal process;

Private and commercial acts: 1its execution of each Financing Document

constitutes, and its exercise of its rights and performance of its obligations
thereunder will constitute, under Ghanalan law, private and commercial acts
done and performed for private and commercial purposes.

Repetition

The representations and warranties in Clause 11.1 shall survive the execution of this
Agreement and shall be deemed to be repeated by the Gevernment on the date on which
each Disbursement Notice is given and on the first day of each Interest Period for each

Advance or, as the case may be, each Loan with reference to the facts and
circumstances existing at that time

Undertakings

Information Undertakings

The Government undertakes that during the Facility Period it shall, unless the
Supplier otherwise agrees in writing:

(b)

Default etc: promptly, upon becoming aware of the same, notify the Supplier
of

(1) the occurrence of a Default or Potential Default;

{11} any representation, warranty or statement made or deemed to be
repeated by the Government in any Fmancing Decument or in any
document delivered by or on behalf of the Government under or 1
connection with anv Financing Document being incorrect an the date

. v
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