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Friday 25th September 2009 

 

SENTENCING REMARKS  

 

JUDGE RIVLIN:  This case is not merely unusual beca use of 

its facts and circumstances, it is particularly unu sual 

in two other respects: first, it comes about follow ing a 

dramatic and notable instance of board change, and what 

has been called self referral, in practical terms s elf 

reporting, by the company's new directors.  This wa s 

accompanied by an internal investigation by the com pany 

and voluntary disclosure of deeply incriminating 

documents to the Serious Fraud Office.  

Second, it is the first case, following the new Att orney 

General's guidelines on plea discussions in serious  or 

complex fraud dated 18 March of this year.  The par ties 

have been able to put forward firm proposals which have 

been agreed between them as to the appropriate over all 

sentence by way of financial penalties in this case .   

I deal first with the self reporting and the offenc es 

committed by the company.  The defendant company Ma bey 

and Johnson Limited, otherwise known as M and J, is  one 

of a family owned group of companies; it is owned a nd 

run by the Mabey Family.  Its registered office is in 

Lydley, Gloucestershire.  It is an engineering comp any 

specialised in bridging, steel fabrication, tempora ry 
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work systems and plant hire, but the principal busi ness 

over many years has been supplying bridges and brid ging 

equipment.  This has been done in over 100 countrie s, in 

the main in the developing world.  The company clai ms, 

perhaps with good reason, I know not, to be the wor ld 

leader in this specialist field.  I am told that th e 

company currently employs 240 people, of whom 210 r eside 

in the United Kingdom.  

As regard regards M and J's overseas clients, they consist 

in the main of government departments and highways 

authorities.  Its contracts with foreign government s 

include, amongst others, the governments of Ghana, count 

1; Jamaica, Count 5, and the republic of Iraq, coun t 9. 

 A number of other countries have been referred to by 

Mr Hardy in the course of his opening address.  

Moreover, its contracts have often been underwritte n by 

the United Kingdom Export Credits Guarantee Departm ent, 

ECGD, whose role is to benefit the United Kingdom 

economy by helping exporters of UK goods and servic es to 

win business abroad.  Relevant to this case the ECG D 

unwrote contracts with the governments of Ghana and  

Jamaica.   

I have mentioned that the company exports most of i ts 

bridges overseas.  As far as this indictment is 

concerned, as I have mentioned the three countries with 

which the court is concerned are Ghana, Jamaica and  
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Iraq, but as I shall point out, I hope very briefly  in a 

few moments, counts 1 and 5 are really different in  

character to count number 9.   

I have mentioned self reporting.  The criminal invo lvement 

of this company first came to the attention of the 

Serious Fraud Office in March of last year.  It see ms to 

a considerable extent to have been precipitated by the 

events in a civil action then taking place in the 

High Court.  At all events, in that month, no doubt  

following advice and consultation with the director s and 

being aware of the existence of a document, a 

memorandum, to which I have been referred, which in  no 

uncertain terms spells out the company's guilt in t his 

case, solicitors for the company disclosed to the 

Serious Fraud Office that memorandum, and as a resu lt of 

their disclosures this case has been investigated a nd 

presented to the court.   

The history of the revelation of criminal activity under 

this self reporting includes importantly the resign ation 

of certain directors and the appointment of a new b oard. 

 All of this is clearly set out by the Crown in the ir 

written material.  Suffice to say that the disclosu re to 

which I have referred went on to lay bare a story o f 

fraud and corruption of such seriousness that the 

company has been prosecuted and has pleaded guilty to 

serious offences of corruption in relation to the f irst 
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two named governments and to an offence of what has  been 

loosely described as sanctions busting in relation to 

the third.   

I am informed that in all five directors who were 

considered to be actively involved in, or who were 

considered possibly to have been actively involved in, 

or to have overseen inappropriate conduct in connec tion 

with the company's contracts, have now stepped down  as 

directors and ceased to be employees of the company .  

The current board of directors includes two directo rs 

appoint in 2008; it has been described by Mr Langda le as 

a new board, in effect a new company.   

It hardly needs saying that the fact that following  the 

discovery of incriminating documentation in 

February 2008 the company decided it must make a cl ean 

breast of its offending.  That is a matter which 

deserves recognition and approval.  No doubt this 

disclosure was made in pursuance of the director's 

duties as citizens, and also to preserve the compan y's 

credibility as a manufacturer of renown, but it was  an 

important and responsible step to take, which provi des 

these defendants, that is the company, with perhaps  

their most important mitigation in this case.   

As regards these offences the circumstances of coun ts 1 and 

5 have been described in some detail by Mr Hardy, a nd 

those in relation to count number 9 by Mr Blair.  
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Dealing first with counts 1 and 5 in brief, and I m ean 

in brief, the circumstances of these offences were as 

follows: first, they relate to Ghana and Jamaica.  The 

Crown's case is that in these countries, to the 

defendant's knowledge, its agents were involved in 

making corrupt payments to public officials or 

politicians who were in a position to influence M a nd 

J's business affairs.  M and J accept that they agr eed 

with their agents to pay bribes directly to these p eople 

in those jurisdictions.  These bribes were then ded ucted 

from the overall commissions due to the agents.  It  is 

accepted that not all payments made to agents were,  or 

indeed are, illegitimate, or that all agents acted 

corruptly.  It is not accepted that all payments ma de 

were bribes, but there is no doubt that some paymen ts 

made in Ghana and Jamaica were bribes, and the 

defendants by their pleas accept that they employed  

agents that were known to offer bribes for commerci al 

gain and were therefore engaged to facilitate 

corruption. 

I deal first with count 1, Ghana.  Ghana covers the  period 

1993 to 1999.  In relation to its policy of making 

corrupt payments to secure contracts in Ghana, M an d J 

created what has been described as a notional fund,  in 

effect a slush fund, of £750,000 against which dire ct 

payment to public officials were made.  It was 



 

7 

 

Merrill Legal Solutions (A Merrill Communications Company) 

2nd Floor | 101 Finsbury Pavement | London | EC2A 1ER 

Tel: 020 7422 6130 | Fax: 020 7422 6089 

DX 42621 Cheapside | www.merrillcorp.com/mls 

 

A 

 

 

B 

 

 

C 

 

 

D 

 

 

E 

 

 

F 

 

 

G 

 

 

H 

euphemistically called the Ghana Development Fund.  M 

and J knew perfectly well that proportions of this fund 

of £750,000 might be used for corrupt purposes.  In  

fact, it has been calculated that between December 1994 

and August 1999 the sum of £470,792 was drawn down from 

this fund and associated accounts, and paid over in  

bribes, hence the figure in count number 1.  The 

Ghanaian contract that may have been said to have 

resulted from these payments was valued at £26 mill ion. 

 The precise detail of the evidence in this matter does 

not call for repetition.  As might be anticipated i n a 

situation such as this, the day to day involvement of a 

number of persons mentioned by Mr Hardy and the 

documentation which was raised is somewhat convolut ed.  

I say that might be anticipated in a situation such  as 

this for this reason: when one is behaving corruptl y, as 

was happening here, it obviously benefits those who  are 

engaged in crime to make matters as complicated as they 

reasonably can.  The bald fact which I have stated does 

represent the overall criminality of what occurred in 

Ghana during those years.  

Count 2, Jamaica.  The period covered by count 2 is  1993 to 

2001.  For much if not all of this time the person 

acting as M and J's agent was a man called Gibson.  The 

Crown's case here, to which I defendants have plead ed 

guilty, is as follows: Mr Joseph Uriah Hibbert serv ed as 
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a Jamaican government official until October 2002.  He 

had first joined the Ministry as an engineer; he ro se to 

the position of chief engineer; he was promoted to 

technical director of the Ministry and he left the 

Jamaican Civil Service in October 2002.  During his  time 

in office, he held delegated powers to act on behal f of 

the permanent secretary of the Ministry, that is th e 

Ministry, of course which had the power to hand out  

contracts in relation to such matters as bridges an d 

bridge work.  Mr Hibbert was in a position to enter  into 

binding financial commitments.  He could, indeed, a lso 

act as the permanent secretary, and so he was obvio usly 

in an important and influential position when it ca me to 

the possible granting of government contracts.  Of 

course, whenever he was in receipt of money from M and J 

he was or ought strictly to have to have been bound  by 

the relevant public service staffing orders; he was  not 

entitled to receive any money except and in respect  of 

the exercise of his duties.  We know that in due co urse, 

in 2002, Mr Hibbert entered national politics and b ecame 

a member of the Jamaican Parliament.  It is the 

prosecution case that over a period of time corrupt  

payments were made to that gentleman as a reward fo r his 

assistance to M and J Limited in securing contracts  for 

them.  It has been calculated that M and J paid him  

directly from so-called commission payments earmark ed 
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for their Jamaican agent the sum of £100,134 betwee n 

November 1993 and October 2001.  I have been inform ed 

that the direct bribes received by this man from 19 93 

onwards would for all practical purposes have had t he 

effect of approximately doubling his salary.  The 

contract or contracts that resulted from this corru ption 

has been calculated to have amount in total value t o 

£15,798,000. 

Count 3, Iraq.  This time the charge is one of maki ng funds 

available to Iraq, and the offence of corruption wh ich 

plainly was involved in this case was only a part o f the 

criminality, because to that offence must be added the 

element which has been described as sanctions busti ng.  

The dates or the bracket of dates for this count is  

May 2001 to November 2002.   

It is not necessary for me to outline the history o f 

resolutions and statute by which at the time of the se 

offences and which at least without licence had 

altogether outlawed the payment of money to Saddam 

Hussain's government in Iraq.  As time progressed, we 

know that the strict rules in relation to commercia l 

contact with Iraq were relaxed to the extent of 

permitting, again with licence, what has been descr ibed 

as humanitarian aid to that country, that aid to in clude 

food, medicine and assistance with maintaining basi c 

infrastructure.  This became known as or nicknamed the 
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oil for food programme, or OFFP.  

In the 1980s the defendant company had extensive co mmercial 

interests in Iraq, but of course by early 2001 that  

business had dwindled to the point of being 

non-existent, and it was in an endeavour to breath life 

into the Iraq connection and the Iraq business that  this 

offence was committed.  It involved making kick bac k 

payments, that is payments by way of bribery, to th e 

government of Iraq amounting to approximately 10 pe r 

cent of the total contract price in order to secure  

contracts, or rather in relation to this count, a 

contract.  The sums involved in this count reflect the 

arrangement, for in all 422,000 euros were paid in 

illegal bribes to secure a contract worth 4.2 milli on 

euros, or £2,560,000 in sterling.  As to the mechan ics 

of this offence, again these were no doubt delibera tely 

complicated and involved moneys being routed throug h 

different jurisdictions.  They are explained in gra phic 

detail in the flow chart with which I have been pro vided 

by Mr Blair.  The moneys went over in two main tran ches. 

 However, despite the sophistication of the offence  

those responsible for it, which is said very direct ly to 

have involved one of the company's directors, did l eave 

a paper trail of incriminating documents, which, sa y 

the Crown, and the defendant, can leave no doubt as  to 

the criminality then in being.   
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I have mentioned the 10 per cent kick back policy.  How was 

this funded?  In fact, as we now know, it was ultim ately 

funded by the government of Iraq, because the sum w as 

added on to the price of the contract.  It is an un happy 

postscript to this offence that when M and J appear ed as 

it were in the frame as one of the companies found to 

have breached the law they instructed and seriously  

misled a firm of highly reputable solicitors.  Thos e 

solicitors had been asked to review the facts of th is 

case, but they were presented with wholly misleadin g 

information by the defendants, with the result that  they 

presented to the investigating authorities a wholly  

misleading picture of the defendant's activities.  In 

effect, that picture exculpated them from blame. 

In my view this corruption and this sanction bustin g, for 

it was no less, albeit now some time ago, is much t he 

most serious of the offences to which the defendant s 

have pleaded guilty.  It struck at the heart of the  

government policy not to allow the Iraqi government  

funds, which could be used for any purpose other th an 

those set out in the OFFP.  As has been said, with such 

illicit monies or monies such as these coming in fr om 

all over the world, payments of this kind were liab le to 

build up and to be used for purposes severely 

detrimental to the proclaimed interests of the Unit ed 

Kingdom, and indeed the United Nations.  
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The second matter that I deal with is the question of the 

plea discussions and their results.  It must be 

understood that the discussions that have taken pla ce in 

this case amount in law to no more than that; that is 

discussions between the parties.  These discussions  may 

or may not result in agreement.  They have resulted  in 

agreement in this case, but when they do result in 

agreement it must be for the court to decide, takin g the 

agreement into account, quite independently of the 

parties whether the sentence that is proposed is 

appropriate in all the circumstances of the case an d in 

the interests of the justice; in other words, the 

sentence must be the court's sentence, for which th e 

court and no one else bears responsibility.   

In this case I have examined the agreement with car e.  I 

have considered how it has been reached and I am 

satisfied that the various steps and pre-conditions  set 

out in the Attorney General's guidelines have been 

complied with.  As is known, on a previous occasion  I 

also asked a number of questions of the parties.  T hey 

have been answered in writing, in full, and I accep t the 

undertaking given to me by the Serious Fraud Office  that 

no, and I use this word in inverted commas, that no  

'deals' have been done, either with the current 

defendants or any possible defendants which could b e 

said to impact upon the administration of justice.   
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In circumstances such as these the duties and 

responsibilities of the Serious Fraud Office are fu lly 

set out in the Guidelines to which I have referred,  and 

they are indeed important duties and responsibiliti es.  

I accept it is in the interests of the defendants a nd 

the interests of justice that this case should be d ealt 

with at this stage, and should not be delayed to aw ait 

any further inquiries that may be in train.  I am a lso 

satisfied that in reaching the levels of financial 

penalties thought to be appropriate in this case th e 

following matters have been fully taken into accoun t: 

first, the seriousness of the offending and the 

importance of deterring any company from adopting a s a 

policy corrupt practices with foreign governments a nd 

authorities, or any other associated breaches of th e 

law.   

Second, the mitigating points advanced by Mr Langda le both 

in his document which is behind annex 5 in one of t he 

folders of documents with which I have been provide d, 

and also before me in court today.  In particular, of 

course, I must take into account the important matt er of 

self reporting to which I have referred.  It is in my 

judgment appropriate and important at this point th at to 

acknowledge the considerable level of cooperation w hich 

M and J, through its current directors and solicito rs, 

has afforded to the Serious Fraud Office, enabling the 
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investigation into the affairs of this company to b e 

expedited.  Indeed, the level of cooperation couple d 

with the company's readiness to admit guilt and to have 

its future business monitored in order to ensure it s 

compliance with the law are all factors to persuade  me 

that it is important for the case against the compa ny to 

be proceeded with and disposed of before any allied  

investigations against others are concluded.   

Third, the Serious Fraud Office also recognises tha t since 

the commencement of the investigation M and J has t aken 

important remedial steps.  The Serious Fraud Office  has 

been informed that five former directors have stepp ed 

down as directors and are no longer part of the com pany. 

 It has been assured that further training has been  

provided, both at board level and to sales managers  and 

commercial staff.  The company has also introduced new 

ethical procedures and agreed to the appointment of  an 

external monitor.  That, as I have been informed, i s 

likely to be an expensive exercise, and indeed toda y I 

have been referred to a formal agreement as between  the 

Serious Fraud Office and the company which sets out  its 

undertaking to ensure that it will do everything in  its 

power to make sure that no offence of this nature w ill 

be repeated again.  

I also take into account the profitability of the c ompany, 

I have been provided with the relevant figures, and  its 
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ability to meet what must inevitably be substantial  

financial penalties, but when all is said and done the 

good sense and public interest must also be in ensu ring 

that a company such as this, with a new and respons ible 

board, should be permitted to continue in business 

giving employment to very many people and bringing 

further significant revenue into this country.  

With all this in mind I am satisfied that the maxim um 

figure agreed as being properly available for sanct ions 

is realistic and just one.  It should be said that it is 

perhaps far easier to see how an agreement of this 

nature can work in relation to a company than indiv idual 

defendants, who may face sentences of custody.  Her e I 

am not talking about this case in particular, I am 

talking about plea agreements and discussions of th is 

kind generally, but having said that, with all of t hese 

matters in mind I have no reason to second guess th e 

outcome of the discussions that have taken place, a nd 

the view that the overall sum by way of financial 

sanctions or penalties in this case should not exce ed 

the figure of £4.6 million, plus any orders for the  

costs of the prosecution or monitoring the company' s 

future business, or any sums that are to be paid by  way 

of reparation to the governments concerned.   

Accordingly, the sentence of the court will be as f ollows: 

in respect of count 1, there will a fine of £750,00 0; in 
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respect of count number 5 there will be a fine of 

£750,000; in respect of count number 3 there must b e a 

fine of £2 million, that is a total of £3.5 million .  In 

addition, having considered the provisions of secti ons 

71 and 72 of the Criminal Justice Act 1988, and bei ng 

satisfied that the defendants have benefitted from each 

of these offences, and here I refer to counts 1 and  5, 

to the extent of a sum well in excess of the minimu m 

figure of £10,000, I believe that it would be 

appropriate to make a confiscation order in respect  of 

these offences.  Accordingly, I order that the comp any 

should pay the sum of £1.1 million by way of 

confiscation in respect of counts 1 and 5, and so, the 

overall sum to be paid by way of penalty in the for m of 

fines and confiscation in this case will amount to the 

figure of £4.6 million.   

I must set a time to pay, but I imagine, Mr Langdal e, you 

will be asking for 28 days. 

MR LANGDALE:  My Lord, yes. 

JUDGE RIVLIN:  Thank you.  That sum to be paid with in 28 

days.  I order that the sum of £350,000 should be p aid 

towards the costs of the prosecution.  There are ot her 

ancillary matters.  I am prepared to accept the 

defendants' solicitors undertaking in respect of th e 

total sum of -- and I believe this is the correct f igure 

-- £1,413,611 which has been agreed as appropriate to be 
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paid by the company by way of reparations to the Un ited 

Nations Iraq fund in respect of count number 9, or the 

governments of Ghana and Jamaica, or otherwise in t he 

event that those last two governments refuse paymen t, to 

the Serious Fraud Office.  Those undertakings are 

important, formal undertakings, and as I have made 

clear, the sanction for any breach of those underta kings 

would be that breaches would amount to a contempt o f 

court.  Having said that, I have not the least conc ern 

that there will be any breaches of those undertakin gs in 

this case.  Now, Mr Hardy I don't know if there is 

anything I have failed mention? 

MR HARDY:  Would your Lordship just confirm that to  

satisfactory section 72(4) that your Lordship deter mined 

the amount to be paid by way of confiscation and ma de 

the order for confiscation before going on to sente nce.  

JUDGE RIVLIN:  Well, I did, actually. 

MR HARDY:  In short, so the record shows that the c orrect 

procedure--  

JUDGE RIVLIN:  Has been complied with. 

MR HARDY:  I am very grateful for that, and may I m ention 

to your Lordship that representatives of the govern ment 

of Ghana are in court today and will make arrangeme nts 

to accept the sum offered by way of reparation. 

JUDGE RIVLIN:  Good. 

MR HARDY:  Other than that, no thank you, my Lord. 
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JUDGE RIVLIN:  Well, may I express my gratitude to the 

Serious Fraud Office and those representing Mabey a nd 

Johnson, that is the solicitors, for all of the ver y 

hard work they have done in this case.  I have seen  

enough to suggest to me that a very great deal of h ard 

work has been done in order to attempt to arrive at  a 

just outcome in this case.  May I also of course ex press 

my gratitude to learned counsel for their assistanc e 

throughout these matters.  Thank you.   

 



 

19 

 

Merrill Legal Solutions (A Merrill Communications Company) 

2nd Floor | 101 Finsbury Pavement | London | EC2A 1ER 

Tel: 020 7422 6130 | Fax: 020 7422 6089 

DX 42621 Cheapside | www.merrillcorp.com/mls 

 

A 

 

 

B 

 

 

C 

 

 

D 

 

 

E 

 

 

F 

 

 

G 

 

 

H 

We hereby certify that the above is an accurate and  

complete record of the proceedings or part thereof.   
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